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(2) The State program shall con-
stitute an eguivalent effort to that re-
quired of EFA under this section.

(3) The BState organization respon-
gible for conducting the program
shonld be the State water pollmtion
control agency, as defined in section
802 of the Act.

(4) The State submissiorn shall pro-
pose a procedure for adjudicating appli-
cant appeals as provided under §21.9.

(5) The Biate submission shall iden-
tify any existing or potential conflicts
of interest on the part of any personnel
who will or may review or approve ap-
plications.

(i) A conflict of interest shall exist

. where the reviewiug official is the
spouse of or dependent (as defined in
the Tax Code, 26 U.S.C. 152) of an
owner, partner, or principal officer of
the small business, or where he has or
is receiving from the small business
concern applicant 10 percent of gross
personal income for a calendar year,
except that it shall mean 50 percent
gross personal income for a calendar
year if the recipient is over 60 years of
age and is receiving such portion pur-
suant to refirement, pensgion, or simi-
lar arrangements.

(ii) If the State is unable to provide
alternative parties to review or ap-
prove any application subject to con-
flict of interest, the Regional Adminis-
trator shall review and approve the ap-
plication.

(b) The Regional Administrator,
within 60 days after such application,
shall approve any State program that
conforms to the requirements of this
gection. Any such approval shall be
after sufficient notice has been pro-
vided to the Regional Director of SBA.

(c) If the Regional Administrator dis-
approves the application, he shall no-
tify the State, in writing, of any defi-
ciency in its application. A State may
resubmit an amended application at
any later time.

(d) Upon approval of a State submis-
slon, EPA will suspend all review of ap-
plications and issuance of statements
for small businesses in that State,
pending transferral. Provided, however,
That in the event of a State conflict of
interest as identified in §21.12(a)(4) of
this section, EPA shall review the ap-
plication and issue the statement.
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(e} Any applications shall, if received
by an EPA Regional Office, be for-
warded promptly to the appropriate
State for action pursuant to section
T(g)2) of the 8mall Business Act and
these regulations. L

(1) EPA will generally not review
or approve individual statemenis
issued by a State. However, SBA, upon
receipt and review of a State approved
statement may request the Regional
Administrator of EFA to review the
statermnent. The Regional Adminis-
trator, upon such request can further
approve or disapprove the State issued
statement, in accordance with the re-
guirements of §21.5.

(2) The Regional Administrator will
periodically review Stabte program per-
formance. In the event of State pro-
gram deficiencies the Regional Admin-
istrator will notify the State of such
deficiencies.

(3) During that period that any
State's program is classified as defi-
cient, statements issued by a State
shall also be zent to the Regional Ad-
ministrator for review. The Regional
Administrator shall notify the State,
the applicant, and the SBA of any de-
terminaticon subsequently made, in ac-
cordance with §21.5, on any such state-
ment,

(i) If within 60 days after notice of
such deficiencies has been provided,
the State has not taken corrective ef-
forts, and if the deficiencies signifi-
cantly affect the conduct of the pro-
gram, the Regional Administrator,
after sufficient notice has been pro-
vided to the Regional Director of SBA,
shall withdraw the approval of the
State program. :

(ii) Any State whose program is with-
drawn and whose deficiencies have been
corrected may later reapply as pro-
vided in §21.12(a).

(2) Funds appropriated under section
106 of the Act may he utilized by a
State agency authorized fo receive
such funds in conducting this program.

§21.13 Effect of certification upon au-
mum“?% to enforce applicable stand-
ards,

The certification by EPA or a State
for 8BA Loan purposes in no way con-
stitutes a determination by EPA or the
Btate that the facilities certified (a)
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wiil be constructed within the time
gpecified by an applicable standard or
(b) will be constructed and installed in
accordance with the plans and speci-
fications submitted in the application,
will be operated and maintained prop-

erly, or will be applied to process

wastes which are the same as described
in the application. The certification in
no way constitutes a waiver by EPA or
a State of its authority to take appro-
priate enforcement action against the
owner or operator of such facilities for
violations of an applicable standard.

PART 22—CONSOLIDATED RULES
OF PRACTICE GOVERNING THE
ADMINISTRATIVE ASSESSMENT OF
CIVIL PENALTIES AND THE REV-
QOCATION/TERMINATION OR SUS-
PENSION OF PERMITS

Subpait A--General

Sec.

22.1 Scope of this part.

7%.2 Use of number and gender.

22.3 Definitions.

22.4 Powers and duties of the Environ-
mental Appeals Board, Regional Judicial
Officer and Presiding Officer; disguali-
fleation, withdrawal, and reassignment.

92,5 Filing, service, and form of all filed

documents; business confidentiality
claims.

22.6 Flling and service of rulings, orders and
decisions.

227 Computation and extension of time.
22.8 Ex puarte discussion of proceeding.
22.8 Examination of documents filed.

Subpart B—Parties and Appearances

22.10 Appearances.
22.11 Intervention and non-party briefs.
22,12 Censolidation and severance.

Subpart C—Pishearing Procedures

2213 Gommencement of a procesding.

22,14 Complaint.

22.15 Answer to the complaint.

22.16 Motions,

22.17 Default.

2218 Quick resolution; settlement; alter-
native dispute resoluticn.

2218 Prehearing information exchange, pre-
hearing conference; other discovery.

28,20 Accelerated decision; decision to dis-
miss.

Pt 22

Subpari D—Hearing Procedures

22,21 Assignment of Presiding Oifficer;
schedunling the hearing.

22.22 BEvidence.

22.23 Objections and offers of proof.

22.24 Burden of presentation; burden of per-
suasion; preponderance of the evidence
standard.

22,25 TFiling the transcript.

22.26 Proposed findings, conclusions, and
order.

Subpart E—Initicl Decision and Mofion to
Reopen ¢ Hearing

22,37 Initial decision.
22.28 Motion to recpen a hearing.

Subpar F—Appedais and Administrative
Review

22.20 Appeal from or review of interlocutory
orders or rulings. ) ]

02.30 Appeal from or review of initial deci-~
sion. -

Subpari G—Final Crdes
22.31 Final order.

22.32 Motion to reconsider a final order.

mcc.ﬁg_._. H—Supplemenial Rules

22.33 [Reserved]

22.34 Supplemental rules governing the ad-
ministrative assessment of civil pen-
alties under the Clean Air Act.

22.35 Supplemental rules governing the ad-
ministrative assessment of civil pen-
alties under the Federal Insecticide, Fuin-
gicide, and Rodenticide Act.

22.36 [Reserved]

2237 Supplemental rules governing admin-
jstrative proceedings under the Solid
Waste Disposal Act.

22,38 Supplemental rules of practice gov-
erning the administrative assessment of
civil penalties unger the Clean Water
Act.

22.80 Supplsmental rules governing the ad-
ministrative assessment of civil pen-
alties under section 109 of the -Com-
prehensive Envirenmental Response,
Compensation, and Liabkility Act of 1880,
as amended.

22.40 [Reserved]

22 41 Supplemental rules governing the ad-
ministrative assessment of,eivili pen-
alties under Title II of the Toxic Sub-
stance Control Act, enacted as section 2
of the Ashestos Hazard Emergency He-
sponse Act (ATTERA).

92.42 Supplemental rules governing the ad-
ministrative assessment of civil pen-
alties for violations of compliance orders
issued to owners or cperators of public
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§224

Presiding Officer means an individual
E.Ho mﬁ.mﬂmmm in an administrative adju-
,Eomﬂon until an initial decision be-
comes final or is appealed. The Pre-
E.&Em Officer shall be an Administra-
tive Law Judge, except where §§22.4¢(h)
ww.u.mhnv or 22.51 allow a Regional ,Hﬂ&“
cial Officer to serve as Presiding Offi-
cer.

.wﬂcnmm&am means the entirety of a
single administrative adjudication,
frorn the filing of the complaint
vgcﬁmw the issuance of a final order
including any action on a motion to wm..
consider under §22.32.

Regional Administrator means, for a
case initiated in an EPA Regional Of-
fice, Eum, Regional Administrator for
MWMH mwwm%ow Mw any officer or employee

eof to whomn his authori i
delegated. Rty ds duly

.mmﬁ.oa& Hearing Clerk means an indi-
w:wﬁmy duly authorized to serve as hear-
ing clerk for a given region, who shall
be neutral in every proceeding. Cor-
respondence with the Regional Hearing
Q.Hmuw shall be addressed fto the Re-
w&oﬁ.& Hearing Clerk at the address
mw”mo.ﬁm@ in the complaint. For a case
initiated at EPA Headguarterg, bthe
term Regional Hearing Clerk means
the Hearing Clerk.

m,mhn_..cw.EH Judicial Officer means a per-
son designated by the Regional Admin-
istrator under §22.4(9).

Respondent means any person against
E&ma the complaint states a claim for
relief.

Q.; Terms defined in the Act and not
awﬁum.m in these Consolidated Rules of
vam.nﬂom are used consistent with the
meanings given in the Act.

{6¢ FR 40176, July 23, 1998, as amend
FER 30904, May 15, 2000] ol as O

§22.4 Powers and duties of the Envi-
ucﬂmna.\.ﬂﬂmm Appeals Board, Regional
Judicial Officer and Presiding Offi-
cer; disqualification, withdrawal

_and reassigoment. ’
(a} Environmental Appeals Board. (1)

The HEnvironmental Appeals Board

H.Emm on muwmmwm from the initial deci-

sions, aﬂbbwﬁ and orders of a Presiding

Owﬂomu in proceedings under these Con-

moﬁa.ma.mn Rules of Practice; acts as

mwmmuﬂwpm Officer until the respondent
files an answer in proceedings under
these Consolidated Rules of Practice

40 CFR Ch. 1 (7-1-06 Edition)

commenced at EPA Headquarters; and

approves settlement of proceedings
under these Consolidated Rules of
Practice commenced at BPA Head-
quarters. The Environmental Appeals
Board may refer any case or motion to
the Administrator when the Environ-
meﬁmp Appeals Board, in its discre-
tion, deems ii appropriate to do so.
When an appeal or motion is referred
to the Administrator by the Environ-
mental Appeals Board, all parties shall
Um 30 notbified and references to the En-
vironmental Appeals Board in these
Oobmoﬁﬂwﬁoa Rules of Practice shall be
wnﬁmwuwmnmn a5 referring to the Admin-
istrator. If a case or motion is referred
te the Administrator by the Environ-
mental Appeals Board, the Adminis-
trator may consult with any EPA em-
ployee concerning the matter, provided
such consultation does not viclate
§22.8. Motions directed to the Adminis-
trator shall not be considered except
for motions for disqualification pursu-
ant .do paragraph (d) of this section, or
motions fiied in matiers that the Envi-
ronmental Appeals Beoard has referred
to the Administrator.

() In exercising its duties and re-
sponsibilities under these Consolidated
Rules of Practice, the Environmental
Appeals Board may do all acts and take
all measures as are necessary for the
m%ﬁﬂmﬁ? fair and impartial adjudica-
ﬁob of issues arising in a proceeding
MH_EE&BW imposing procedural mpwn;.
tions against a party who without ade-
gquate justification fails or refuses to
comply with these Consolidated Rules
of Practice or with an order of the En-
ﬂwougmﬁﬁﬁ Appeals Board. Such sanc-
tions may include drawing adverse in-
ferences against a party, striking a
party’s pleadings or other submissions
frem the record, and denying any or all
relief sought by the party in the pro-
ceeding.

.AS Regional Judicial Officer. Hach Re-
gional Administrator shall delegate to
one or more Regional Judicial Officers
authority to act as Presiding Officer in
proceedings under subpart I of this
vmhﬁ.. and to act as Presiding Officer
until the respondent files an answer in
proceedings under these Consolidated
Wﬁmm of Practice to which subpart I of
this part does not apply. The Regional
Administrator may also delegate to
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one or more Regional Judicial Officers
the authority to approve settlement of
proceedings pursnant to §22.18(b)(3).
These delegations will nob prevent a
Regional Judicial Officer from refer-
ring any motion or case to the Re-
gional Administrator. A Regional Judi-
cial Officer shall be an attorney who is
a permanent or temporary employee of
the Agency or ancther Federal agency
and who may perform other duties
within the Agency. A Regional Judicial
Officer shall not have performed pros-
acutorial or investigative funchions in
connmection with any case in which he
serves as a Regional Judicial Officer. A
Reglonal Judicial Officer shall not
knowingly preside over a case involv-
ing any party concerning whom the Re-
gional Judicial Officer performed any
functicns of prosecuticn oT {investiga-
tion within the 2 years preceding the
commencement of the case. A Regional
JTudicial Officer shall not prosecute en-
forcement cases and shall not be super-
vised by any person who supervises the
progecution of apforcement cases, but
may be supervised by the Regional
Counsel.

(o) Presiding Officer. The Presiding Of-
ficer shall conduct a fair and impartial
proceeding, assure that the facts are
Tally elicited, adjudicate all issues, and
avoid delay. The Presiding Officer may:

(1) Conduact administrative hearings
ander these Consclidated Rules of
Practice;

(2y Rule upon motions, requests, and
offers of preof, and issue all necessary
orders,

(3) Administer oaths and affirmations
and take affidavits, '

(4) Examine witnesses and receive
docurmentary or other evidence;

{5) Order a party, or an officer or
agent thereof, to produce testimony,
documents, or other non-privileged evi-
dence, and failing the production there-
of without good cause being shown,
draw adverse inferences against that
parsy;

(6) Admit or exclude svidence;

(7) Hear and decide guestions of facts,
law, or discretion; )

(8) Require parties 1o attend con-
ferences for the settlement or sim-
plification of the issues, or the expedi-
tion of the proceedings;

§22.4

(9) Issue subpoenas authorized by the
Act; and
(10) Do all other acis and take all
measures necessary for the mainte-
nance of order and for the efficient, fair
and impartial adjudicasion of issues
arising in proceedings governed by
these Consolidated Rules of Practice.
(d) Disqualification, withdrawal and re-
assignment. (1} The Administrator, the
Regional Admipistrator, the members
of the Environmental Appeals Board,
the Regional Judicial Officer, or the
Administrative Law Judge may not
perform functions provided for in these
Consolidated Rules of Practice regard-
ing any matter in which they have a fi-
nancial ingerest or have any relation-
ship with a party or with the subject
matter which would make it inappro-
priate for them to act., Any party may
at any time by motion to the Adminis-
trator, Regional Administrator, @
member of the Environmental ‘Appeals
Board, the Regional Judicial Officer or
the Administrative Law Judge request
that he or she disqualify himself or
herself from the proceeding. If such a
motion to disqualify the Regional Ad-
ministrator, Regional Judicial Officer
or Administrative Law Judge is denied,
a, party may appeal that ruling to the
Environmental Appeals Board. If a mo-
tion to disgualify a member of the En-,
vironmental Appeals Board is denied, a
party may appeal that ruling to the
Administrator. There shall be no intex-
locutory appeal of the ruling on a mo-
tion for disgualification. The Adminis-
trator, the Regional Administrator, &
member of the TWovironmental Appeals
Board, the Regional Judicial Officer, or
the Administrative Law Judge may ab
any time withdraw from any pro-
ceeding in which he deems himself dis-
gualified or unable to act for any rea-
30T
(2) If the Administrator, the Regional
Administrater, the Regional Judicial
Officer, or the Administrative Law
Judge is disqualified or withdraws from
the proceeding, a gualified individual
who has none of the infirmities listed
in paragraph (d)1) of this .section shall
be assigned as a replacement. The Ad-
ministrator shall assign a replacement
for a Regional Administrator who
withdraws or 1is disqualified¢. Should
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§22.6

(4) Only the second, redacted version
shall be treated as public information.
An EPA officer or employee mmay dis-
close information claimed confidential
in accordance with paragraph {(d)1) of
this section only as authorized under 40
OCFR part 2. .

[6¢ FR 40176, July 23, 1999, as amended at 69
FR 77639, Dec. 28, 2004]

§22.6 Filing and service of rulings, or-
ders and decisions.

All ralings, orders, decisions, and
other documents issued by the Re-
gional Administrator or Presiding Offi-
cer shall be filed with the Regional
Hearing Clerk. All such documents
issued by the Bnvironmental Appeals
Board shall be filed with the Clerk of
the Board. Copieg of such rulings, or-
ders, decisions or other documents
shall be served personalily, by first
clags mail (including by certified madil
or return receipt requested, Overnight
Express and Priority Mail), by BPA's
internal mail, or any reliable commner-
cial delivery service, upon all parties
by the Clerk of the Environmental Ap-
peals Board, the Office of Administra-
tive Law Judges or the Regional Hear-
ing Clerk, as appropriate.

§22,7 Computation and extension of
time,

(a) Computation. In computing any
period of time prescribed or allowed in
these Consoclidated Rules of Practice,
except as otherwise provided, the day
of the event from which the designated
period bhegins to rum shall not be in-
cluded. Saturdays, Sundays, and Fed-
eral holidays shall be included. When &
stated time expires on a Saturday,
Sunday or Federal holiday, the stated
time pericd shall be extended to in-
clude the next business day.

(0) Ezxtensions of time. The Environ-
mental Appeals Board or the Presiding
Officer may grant an extension of time
for filing any document: upon timely
motion of a party to the proceeding,
for good cause shown, and after consid-
eration of prejudice to other parties; or
upon its own initiative. Any motion for
an extensior of time shall be filed suf-
ficiently in advance of the due date so
as to allow other parties reasonable op-
portunity to respond and to aliow the
Presiding Officer or Environmental Ap-

40 C¥FR Ch. | (7-1-06 Edlition)

peais Board reasonable opportunity fo
issue an order.

{c) Service by mail or commercial deliv-
ery service. Bervice of the complaint is
complete when the return receipt is
signed. Service of all other documents
is complete upon mailing or when
placed in the custody of a reliable com-
mercial delivery service. Wiere a docu-
ment is served by first class mail or
commercial delivery service, but not
by overnight or same-day delivery, 6
days shall be added to the time allowed
by these Consolidated Rules of Practice
for the filing of a respensive document.

§22.8 Ex parfe discussion of pro-
ceeding.

At no time after the issuance of the
complaint shall the Administrator, the
members of the Environmental Appeals
Board, the Regional Administrator, the
Presiding Officer or any other person
who is likely to advise these officials
on any decision in the proceeding, dis-
cuss exr parte the merits of the pro-
ceeding with any interested person out-
side the Agency, with any Agency staff
member who performs a prosecutorial
or investigative function in such pro-
ceeding or a factually related pro-
ceeding, or with any representative of
such person. Any er parte memorandum
or other communication addressed to
the Administrator, the Regional Ad-
ministrator, the Environmental Ap-
peals Board, or the Presiding Officer
during the pendency of the proceeding
and relating to the merits thereof, by
or oh behalf of any party shall he re-
garded as argument made in the pro-
ceeding and shall be served upon all
other parties. The other parties shall
be given an opportunity to reply to
such memorandum or communication.
The reguirements of this secticn shall
not apply to any person who has for-
mally recused himself from all adju-
dicatory functiong in a proceeding, or
who issues final orders only pursuant
to §22.18(0)(3).

§22.9 Examination of documents filed.

(&) SBubject to the provisions of law
restricting the public disclosure of con-
fiden%ial information, any persocn may,
during Agency business hours inspect
and copy any document filed in any
proceeding. Such documents shall Dbe
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made available by the Regional Hear-
ing Clerk, the Hearing Clerk, or the
Clerk of the Board, as appropriate.

(1) The cost of duplicating documents
shall be borne by the person seeking
copies of such documents. The AgEncy
may waive this cost in its discretidn.

Subpart B—Farlies and
Appegrances

§22.10 Appearances.

Any party may appear in person or
by counsel or other representative. A
pariner may appear on behalf of a part-
nership and an officer may appear ol
vehalf of a corperation. Persons who
appear as counsel or other representa-
tive must conform to the standards of
conduct and ethics required of practi-
tiomers before the courts of the United
States,

§22.11 Interventiomn and
briefs.

(a) Imifervention., Any person desiring
to become a party to a procesding may
move for leave to interveme. A motion
for leave to intervene that is filed after
the exchange of information pursuant
to §22.1%(a) shall not be granted unless
the movant shows good cause for its
failure to file before such exchange of
information. All requirements of these
Consclidated Rules of Practice shall
apply to a meotion for leave to inter-
vene as if the movant were a party.
The Presiding Cfficer shall grant leave
to intervene in all or part of the pro-
ceeding if: the movant claims an inter-
est relating to the cause of action; a
final order may as a practical matier
impair the movant's ability to protect
that interest; and the movant's inter-
est is not adequately represented by
existing parties. The intervencr shall
he bound by any agreements, arrange-
ments and other matters previously
made in.the proceeding unless other-
wise ordered by the Presiding Officer or
the Environmental Appeals Board for
good caunse.

(b} Non-party brigfs. Any person who
is not a party to a proceeding may
move for leave to file a non-party brief.
The motion shall identify the interest
of the applicant and shall explain thé
relevance of the brief to the pro-
ceeding. All requirements of these Con-

non-party

§22.13

solidated Rules of Practice shall apply
to the motion as if the movant were a
party. If the motion is granted, the
Presiding Officer or Environmental Ap-
peals Board shall issuze an order setting
the time for filing such hbrief. Any
party to the proceeding may- file a re-
sponse to a non-party brief within 15
days after service of the non-party
brief.

$22.12 Consolidation and severance.

(a) Consolidation, The Presiding Offi-
cer or the HEnvironmental Appeals
Board may consolidate any or all mat-
ters at issue in two or more pro-
ceadings subject to these Consclidated
Rules of Practiee where: there exist
commeon parties or commeon questions
of fact or law,; consolidation weuld ex-
pedite and simplify consideration of
the issues; and consolidation would not
adversely affect the rights of parties
engaged in otherwise separate Dro-
ceedings. Proceedings subject to sub-
part 1 of this part may be conselidated
only upon the approval of all parties.
Where a proceeding subject to the pro-
visions of subpart I of this part is con-
solidated with a proceeding to which
subpart [ of this part does not apply,
the procedurss of subpart I of this part
shall not apply to the consolidated pro-
ceeding.

(b} Sewerance. The Presiding Officer -
or the Environmental Appeals Board
may, for good cause, order any Dro-
ceedings severed with respect to any oi
all parties or issues.

Subpart C—Prehedring
Procedures

§2%.18 Commencement of a pro-
ceeding.

(a) Any proceeding subject to these
Consolidated Rules of Practice is com-
menced by filing with the Regional
Hearing Clerk a complaint cenforming
to §22.14. .

(b) Notwithstanding paragraph (a) of
this section, where the parties agree to
settlement of one or more causes of ac-
tion before the filing of a complaint, a
proceeding may be simultanecusly
commenced and concluded by the
issuance of a consent agreement and
final order pursuant to §322.18(b)2) and
(3). )
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§22.18

without further preceedings on the
date the default order hecomes fimal
under §22.27(¢). Any Permit Action or-
dered in the defauit order shall become
effective without further proceedings
on the date that the default order be-
comes final under §22.27(c).

§22.18 Quick resolution; settlement;
alternative dispute resolution.

(a) Quick reselution. (1) A respondent
may resolve the proceeding at any time
by paying the specific penalty proposed
in the complaint or in complainant’s
prehearing exchange in full as specified
by cemplainant and by filing with the
Regional Hearing Clerk a copy of the
check or other instrument of payment.
If the complaint contains a specific
proposed penalty and respondent pays
that proposed penalty in full within 30
days after receiving the complaint,
then no answer need be filed. This
paragraph (a) shall not apply to any
complaint which seeks a compliance or
corrective action order or Permit. Ac-
tion. In a proceeding subject to the
public comment provisions of §22.45,
this guick resolution is not available
until 10 days after the close of the com-
ment period.

{2) Any respondent who wishes to re-
solve a proceeding by paying the pro-
posed penalty instead of filing an an-
swer, but who needs additional time to
pay the penalty, may file a written
statement with the Regional Hearing
Clerk within 30 days after receiving the
comaplaint stating that the respondent
agrees to pay the proposed penalty in
accordance with paragraph (a)}l) of
this section. The written statement
need not contain any response to, or
admission of, the allegations in the
complaint., Within 60 days after receiv-
ing the complaint, the respondent shall
pay the full amount of the proposed
penalty, Failure to make such payment
within 60 days of receipt of the com-
plaint may subject the respondent to
defanit pursuant to §22.17.

(3) Upon receipt of payment in full,
the Regional Judicial Officer or Re-
gional Administrator, or, in a pro-
ceeding commenced at EPA Head-
guarters, the Environmental Appeals
Board, shall issue a final order. Pay-
ment by respondent shall constitute a
waiver of respondent’s rights to con-

40 CFR Ch. | (7-1-06 Edition)

test the allegations and to appeal the
final order.

(b) Settlement. (1) The Agency encour-
ages settlement of a proceeding at any
time if the settlement is consistent
with the provisions and objectives of
the Act anéd applicable regulations. The
parties may engage in setilement dis-
cussions whether or not the respondent
requests a hearing. Settlement discus-
sions shall not affect the respondent’s
obligation to file a timely answer
under §22.15.

(2) Consent agreement. Any and all
terms and conditions of a settlement
shall be recorded in a written consent
agreement sigoned by all parties or
their representatives. The consent
agreement shall state that, for the pur-
pose of the proceeding, respondent: Ad-
mits the jurisdictional allegations of
the complaint; admits the facts stipu-
lated in the consent agreement or nei-
ther admits nor denies specific factual
allegations contained in the complaint;
consents to the assessment of any stat-
ed civil penalty, to the issuance of any
specified compliance or corrective ac-
tion order, to any conditions specified
ip +the consent agreement, and to any
stated Permit Action; and waives any
right to contest the allegations and its
right to appeal the propesed final order
accompanying the consent agresment.
Where complainant elects to com-
mence a proceeding pursuant to
§92.13(h), the consent agreement shall
also contain the elements descrived at
§22.14(a)(1)-(3) and (8). The parties shall
forward the executed consent agree-
ment and & proposed final order to the
Regional Judicial Officer or Regional
Administrator, or, in & proceeding
commenced at BPA Headgquarters, the
HEnvirenmental Appeals Board.

(3) Conclusion of proceeding. No settle-
ment or consent agreement shall dis-
pose of any proceeding under these
Consolidated Ruies of Practice without
a, final order from the Regional Judi-

_cial Officer or Regional Administrator,

or, in a proceeding commenced at EPA
Headquarters, the Environmental Ap-
peals Board, ratifying the parties’ con-
sent agreement.

(c) Scope of resolution or setflement.
Full payment. of the penalty proposed
in a complaint purswant to paragraph
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{a)y of this section or settlement pursu-
ant to paragraph (b)Y of this section
shall not in any case affect the right of
the Agency or the United States to
pursue appropriate injunctive or -other
equitable relief or criminal sanctions
for any vielations of law, Full payment
of the penalty propesed in a complaint
pursuant o paragraph (a) of this sec-
tion or settlement pursuant to para-
graph (b) of this section shall only re-
solve respondent’s liability for Federal
civil penalties for the violations and
facts alleged in the complaint.

(dy Aliernative means of dispute resolu-
tion. (1) The parties may engage in any
process within the scope of the Alter-
native Dispute Resolution Act,
(“ADRA™), 5 U.B.C. 581 ef seq., which
may facilitate voluntary settlement ef-
forts. Such process ghall be subject to

the confidentiality provisions of the

ADRA.

(2) Dispute resolution under this
paragraph (@) does not divest the Pre-
siding Officer of jurisdiction and does
not automatically stay the proceeding.
All provisions of these Consolidated
Rules of Practice remain in effect not-
withstanding any dispute resclution
proceeding.

{3} The parties may choose any per-
son to act as a neutral, or may move
for the appointment of a neutral. If the
Presiding Officer grants a motion for
the appointment of a neutral, the Pre-
siding Officer shall forward the motion
to the Chief Administrative Law
Judge, except in proceedings under pub-
part I of this part, in which the Pre-
siding Officer shall forward the motion
to the Regional Administrator. The
Chief Administrative Law Judge or Re-
gional Administrator, as appropriate,
shall designate a qualified neutral.

§22.1% Prehearing infermation ex-
change; prehearing conferemce;
gther discovery.

(&) Prehearing information exchange.
(1) In accordance with an order issued
by the Presiding Officer, each party
shall file a prehearing information ex-
change. Except as provided in §22.322(a),
a document or exhibit that has not
been included in prehearing informa-
tiop exchange shall not be admitted
inbto evidence, and any witness whose
name and testimony summary has not

§22.1%

been included in prehearing inforima-
tion exchange shall not be allowed to
testify. Parties are not required to ex-
change information relating to settle-
ment which would be excluded in the
federal courts under Rule 408 of the
Federal Rules of Evidence. Documents
and exhibits shall be marked for identi-
fication as ordered by the Presiding Of-
ficer.

(2) Bach party’s prehearing informa-
tion exchange shall contain:

(1} The names of any expert or other
witnesses it intends to call at the hear-
ing, together with a brief narrative
summmary of their expected testimony,
or a statement that no witnesses will
be called; and (ii) Coples of all docu-
ments and exhibits which it intends to
introduce into evidence at the hearing.

(3) If the proceeding is for the assess-
ment of & penalty and complainant has
already specified a proposed penalty,
complainant shall explain in It8 Dpre-
hearing information exchange how the
proposed penalty was calculated in ac-
cordance with any criteria set forth in
the Act, and the respondent shall ex-
plain in its prehearing infermation ex-
change why the proposed penalty
should be reduced or eliminated.

(4) If the proceeding is for the assess-
ment of a penalty and complainant has
not specified a proposed penalty, each
party shall include in its prehearing in-
formation exchange all factual infor-
mation it considers relevant to the as-
sessment of a penalty. Within 15 days
after respondent files its prehearing in-
formation exchange, complainant shall
file a document specifying a proposed
penalty and explaining how the pro-
posed penalty was calculated in accord-
ance with any criteria set forth in the
Act.

() Prehearing conference. The Pre-
siding Officer, at any time before the
hearing beging, may direct the parties
and their counsel or other representa-
tives to participate in a conference to
consider:

(1) Settlement of the case;

(2) 8implification of issues and stipu-
lation of facts not in dispute;

(3) The necessity or desirability of
armendrnents to pleadings;

267



B69Z

J0U TEUs 1000 JUIpISeIrg o3 ‘9jep
Juirea 9Yq sJojeq sAep ¢T 1sEL] e
sergaed 1re 02 (J) 10 (®) ‘(%¥) 6T'gg§ sepun
peduryoxe aq 07 peainbar Luourrgsesn
PoMoadxa J0 AIBWRINS JO SUIBY §50UIM
‘IIgxe ‘QUawWInoop Aue epraold oq STIB]
£93ed © ‘I9AsM0U ‘IT 'OIQISSIWUDE J0U
81 {'(’§'N) §7) POUSPIAH JO S0y [eIspad
aTy FO 80F 9T JI9PUN S1IN00 [BISDI] 219
Tl popuIoXe og prnom garym ueuarias
01 Buiqelal aouaplas 3eys 1de0oxs ‘onjea
aameqold 879117 10 J0 ‘8]QBIiaJUN ‘SN0
~1qadal ATNpUN '[ELISTBUIWIIT “JUBASSLIT
10U 8T goTum I0Uaplae [le JIUDE [[eys
100130 BUIpISeld BT, (1) [D4euad) (B)

|ITIPIAE ZEEE §

(PIET'ZT § I9pUn 80USIQIU0D
Suiaeeysrd ® JO U0T3EO0] oY} SUIUIULIS)
~-8p JOI POTMSUWL 943 UM SOUBPIONOE UL
PeUTULIDIOP 94 [[BUS SULIeal alj O Uoll
-B007 QUL HULDEY Y] jo uo1po07 (P)
"UMOTE 88180 POOS 10F pue
uopour uodn qdeocxs pejuels sq ITEUS
urresy ® jo quewsuodised 107 gsonb
T-Rd ON Cfunpay Jfo juswsuodisog (0)
PIONE
-DB 9Q 079 90USPIAS BTN JO AOUBAD[OI PUE
AQT[BII9YBUD SI1 DU® ‘I0IaI81] AISE30
-9T PUB spunold afy Jo Suimoys ' godn
‘A0Y 9Tq J9pun peziIonyjne 1 ‘vuaod
-gns £qg 90UIPIAS ATBJUSTUNOOD JC W03
-onpotd oYM JO0 BOSSOULIM JO 20UBPUS]
-1 8mq almber AvW I90UI0 SUIPISSII
o], "SUlIesy o1} J07 988 V9YEp 8yl 01
iotrd s£ep f Ue] Je3B] 10U Julresl] 811
107 80eld puU® 2w} B UIof Surijes a1
-IBOT JC 20T10W ® s519aed oty nodn sAles
1IBYS 12070 SUIPISSIg 9L, '30%F TelIsd
~BW JO sonssT surnusd squosold SUpo90
-0ad oY1 JT BUraget ¥ Proy leus 900
Juipleerg oy Fupwsy fo aopoN ()
‘THatruSiese 1Y I0 S819
-1ed o3 AI[0U pUE eSpunp mer] 8AIRIY
SSTUIWIPY JOTUD oTg UIeI] 81lf osed ayj
TIBGq0 TeT) (18U J801JQ SUTpIsedd oL
IR0THO SuIplseld e eSpup mer eaAn
-BIIETUTWIPY JeYloue USISSE 10 JIB0III0
SUTPIEaId §E 9AJOS [TBUS OUM 23DpUp ME]
SATVBISIUTWDY J9IYD eyl 09 Juipesso
-0I1€ 8Yj Ul PN SJUeWNoOp JOUq0
Aur pur ‘Jemsue oU) ‘surerduwio s\j
JO £40D ® pIEMIOI TTRYS NIS[D SULIESH
[BU0Ldey U] ‘PoIlf ST JOMSUE UB USTM
et Suipseag S0 juswubissy (w)
‘Juraesy oyy Sumporos Lo
‘3O Sumpisexg jo Eaaﬁ—d—wmmé 1885 8§

ssinpeoold Bunnen—g undgnsg
TTTCE

“pRatold
TTia0 SULIRAY 919 USTism wodn SUITe[D PUE
SONSS] YY) PUE ‘PetIsAoijuooun Ajleis
-uelsqus Teadde UOTUM $108) 9yq Lrtoeds
TTBUS SIUNO0 UTRLIa0 JUISSIWES[P J8pie
273 JI0 TWOISIDAp DegeIa[a20® [el1ied oy T,
'PORIOAOILTOD  UTRWAL $10BI [BIISTRLI
1eUM PUE ASISACIIUCO [RIJUEISqNS 9no
ST 98TXS §908] [PLI97EUl 1eUM SUTUiIag
-9D [[eUs J90[JI0 BUIPISsid oY) ‘3uIpeed
-oxd 81 Ul SWIE[? JI0 Seuss (e Uey)
S697 U0 pPeIapusd S$I SSTWISIP 09 UGISID
-9p B 10 UOISTO8p PanBIs[add® uw¥ JI (g)
. ‘HISTD SULIBS [BUOLS
-0 U3 UM DI 8q TP puUr ‘180
-IFI0 Suiplseld sYU) JO UOININEp [¥rIul
ue 984Nq118T00 UOISIoep eyl ‘Surpssd
-0ad 873 UT SWIR{O PU® S6NSST [[B 07 §%
Poanast =1 SSTUWISTD 09 UOISIDeD B I0 UOIS
-109p PogRIs|800E e IT (1) 108ffw {q)
‘ueureIduros
81 Jo g3ed syg uc Fei[ed 01 1qSI i
MOTE YOTHM SPUNOILE I9T[30 10 2880 910E]
ewad B YSIIgBIse 0F aInfrel Jo SIseq
ayg Uo ‘gsalrnhal 9y §B S0UBDIAd [BUOTL
-1PP® PRIl yons nodn Jo SUlIesl J2)
-Ing 40y s Burpesnold e sSTUISTp 9UI
Aue 38 Aewr ‘quspuodssy sqq Io UWOIL
-0 wodn ‘IS0TIIQ SUIpisedd SUL ME]
Jo Joqneml ¥ Se qUaTHIpN! o psrIius
st AqTed e pue S35[X0 40%] [RlLIfTeul JO
anssy aulauad ou JI ‘sirmbal AvW o7
‘SNTABPTII® $B TONS ‘90UIPTAL [BUOIIIDDE
pajiwi] Uysne uodn 10 SULIEIY I8pang
oty ‘Bulpascodd Yy jo sqred 1B
10 Awe 01 5¢ Agaed € JO I0AR]T UL UOISIOSD
PogBIO[EN0T U I9pUaT AU AU® 1% AvW
I90TII0 Suiplseld oyl jpsauss (v
'SSTRISTR 03
TOIBIOFP UOISIOSp POIRIS[SIDY (5558

(O)LT'2%§

J9pun  JI8pic  gneiep ® eunssl (g)
IO 20Uep

-1A9 WIOJ] TOTYBUWIICIUT o3 BPNIOXH (7))
1T epia

-0ad 04 Bui[rey £1red 913 09 9SISADE B
PIUOMA TOIRUIIOIUT 2UY 3'yq Jsyul (1)
TTLOTA9J08P STY UTABWL I801)
-1 AUIPISsId o) ‘U0T}088 SIyl 01 Juens
-ind padthbad 8 (014U 81T UIjIa TWOTY
-purlofui apraoad og s[rel £93ed e a1eym
UOWDULO UL BOUDYITE 0] ainpnd {3)
“Uer)0es sTYY 09
quensand £qaed 19730 oUG 0F POSOTOSIP
U99( SSTMISUILC 90U SeT  UOTIRULIOIUT
8A11081I00 JO [BUOWIPPE 8} DPUR “PIjep
-1n0 I0 aneItoveul ‘ee1dixo0u] 81 POPlA
-01d 8su0dsel 10 PRSULTIXS UOTYBULIGYUT

Aoueby UoHDSI0N] [DIUSLUCHALT

BOZ

ogq 1eq sures] Ayred oU) Usym FUED
-X® 9yg 1081100 J0 juswsddus Lrpduzoad
[TeYS ‘T0T08s ®IUn Jo (@) yderdered o1
qaensind I9pIc AILAOOSID B IC TOIQRUL
-1031uT 107 48embal v 09 esuodsed Ul UCT)
-pWI0IUT PoSUBUOXS SBU OUymM JIO ‘TOI)
-098 T3 Jo (®) yderfered tepun sgdueyo
-¥9 UOT}EULIOIUI TR #Peil sey oym Ared
v sefupyars Aopd Sunusweddng (3)
"TOTYBULIOIUL UTE}G0 S8TMISTL0
10 ‘seuecdgns SAIBISTUIWIPE 10 SI999]1
qeonbol UOMEUILOIU] ONSSI ‘SU01908ds
-UT 40UPUOoD 07 MET 9[qroIdde AUE I9pUn
Aqrroyjne s y4H 40 ‘g9¢ DS 8 oy
TOTZBULIOIU] IO WIOpesid [eIsped 9yl
Ispun splooel £0usdy qsonbes 04 JYS
gquepucdses v ‘suoryeindilg 10 SUOIS
-giuipe jeenbal 04 4uydn s.A%1ed © U
1reTs (9) udeidered ST} ul SUTION ()
‘Rotwedy sus Aq pred
a0 [[BUS §99F ‘I9OUQ BUIpsAld UL £q
paqerIur 3senbex B 07 quensind sieed
-deg SEOUGTM B 2I9UM sreedde g9oUITM
517 1senhex esoya e Lnxed oyl £q pred
sq [reqs sesy LUy ‘selwig peju[] eul
10 Sanoa o1g Ul sevseunIm pred exe jell
aSwo[Il pue Ses] awres ey pred o [IeUS
ID0TII0 SBUIpIsesd oU3l eJ0I9q peucwl
-ums $38s8UaTM C(IN(Q)S'EEE WM 8aue
-pJoooe Ul paalos eq [[eUs seueodgng
-J10yeJoT} AN[SS009U PUR SpUNOLF sug Jo
SUTMOYS [BUCIIIPPE Uk Hodn puB UGII08S
11 70 (7)(2) ydeidesed U}1M QOTRPIOOIE
ur Aquo sesodand AIsA0081p 10 Busod
-ghs ® anssy ABU J80TFO Surprsadd o4
10y 91 Jepun pPIZlIoINE JI ‘vueodgns
Ag aousplas AIRjULWINOOP JO TOIRONP
-0 91 IO S9SSeTUAIM JO 20UepUslle 2yl
a3tnbal Al ISOLFQ SUIpisald oyl ()
‘Aurreey
a7 12 SSeULIM B AQ Uoljwquessad Jof
pesgeseld 9Q j0U 9SIMISYIC A€WE 32USD
-1a8 oa138qOId PUE TUBASTSI 3BT 2A91[8C
g1 TOSEed [ETUBLSQNS ® 8] I (1D
10 {KI9A00STP JO SPGYeW
QATIBUISATE Af PeUTEL(C &( A[QBUOSEdL
10TWWED JY3N08 TWOBULIONNT SUT (1)
heud
SUIPL [RU0iIIpPE e Hodn pUe UOR0AE
811 10 (IX9) ydeaSered yija eouepIOd0e
U1 ATU0 suorgsendb reio godn suoijrsodsp
I9pI0 Avul JeolIjQ Burpiseld AL (g}
‘ajge
~IZA0DSIp o4 30U [reUs (semijod juewd
-gaes Aously uodn paseq JUIUWLGIes
70 segodind Joi suclypenoles Lyreusd se
ons) saewdofaasp I19T) Surpledsl GoT:
~RULIOFUI pU® suolIsod quewer)ag ()

(uCIPg 90-1-4) | "UD¥ID OF

"JEN0S 39181 813 10 A41[IGe
-1 07 JUeAs[el 0B [BLIS]PUL IO 9UEST
pandsIp & TO onjes sAlTEQOId JUBIIIIT
-318 9B 181 UOTIBWLIOIUT SX08g (HD
pue LA[LIe]
-un[oa apraoxd o3 pesuged sey Ayred
SUIACWI-TION 913 ToTgm pue ‘Ajred Surp
~AQUI-UOU 87 WIQI] Paule}qo A[QUuHoseEal
Q80w §1 UYL UOIRUWLIOUL SHI98 (1)
iLqred FUTAOWI-UOW oY USP
-ing AlgeuoseeIun Jou Juipesocad 8un
Aerep AlQeuogeorun Jsyireu [{im (1)
15T IT AJUO AI8AODSIPR I9TR0
gons I9pI0 ABW 190131 SUIPISeLld 9L
(PeNOUPUOT B PINOM AISA0DSTP 3I8WM
soerd pue swry pesodoxd oy ‘quvallal
2I9M ‘PUE) JUBNOS STUSUWINDOOD JO/PUE
qoT)RWIOUl SY4 JO AIngeu oun [relep
UL OQIIOSIP PUP ‘SJUSWINIISUT ATIAQDSID
posedoad ey splacid ‘aydnos £L£I19400
-8Tp JO pousew 8yg Ayoeds [Teqs WOl
~0UE 9T,J, 'AJI8AO0SIP [RUOLIIPDY 0] 2A0WI
Lewr Aqred e ‘TOTQoes SIUR Jo (¥) wdels
-exed wl 103 popraoxd sBuryoXs UOTIEW
~IOFUT 94 x93V (I) ‘ALp00asip L8YIO (9)
“puoydaraq £q 10 HOIR00T 1210
-Ie e 41 PIOY 09 8snel Pood 81 alayl
Jeq] SeUIULISIaD I091JI0 Sumpisedd ol
sEa[un ‘D ‘UolSurgses Ul I ‘Peledo]
ST 80110 TEUOLSeY A0Usdy U0T1081044
TeIUSTUUOITAUY JUBASTRI 871 UYSTUM TI
A010 &1 UT ‘STILOUW0D SULIBLAU oY1 [oTUM
ggoulsng S} SHONPUOO IO gaplEad Jue
-prodesl 3 oYM AJUn00 93 Ul PIRY
3G [reys eouslsjuoo Suprwayald sUL
‘aoualafion Hulipaysid fo uopoey (p)
*BOUSILIUOD BT JULIND SPEW SIIPIO I0
sdurind ‘sjusawreside ‘suoryeindiys Auw
SOPNIOUT AUrpesdold eyg 30 pIodsl 8yl
qen) ainsus [[eUs I90yI( BUIPISoLd WL
‘I90TIIO SutpIsedd ay} Ag paiepio Sso
-Uh SPBUL aq [EUE S90ULISiU0d Suileaq
-axd Auve jo sdLIOSTEI} OU ‘$90Uslia]UaD
Surresysad 1810 07 300d8aT M OPEW
aq ITeys 1TeuIs]ijes 03 SUIJerel oouadls]
oo Supresysaid e Jo qdraosueal ON
‘pousiafucy Burinoyaid sy fo pioosy (O)
BuIpesn
~oad ey 3o uomisodsip eyl onrped
-¥a ABtl YOTIA SI93)8Wl 39010 AUV (L)
pue {3ur
-1eey oY J0Y 208[d puv W I (D)
‘gasgeulm JaT30 10 qIedxe
JO IqUUNU oYt JO TWOTRelfwr] oWl (§)
‘rooad AIeSEROOUUT PIOAE
[Tis TOIGM 30€) JO Sucileindils Io Suols
-sTHIpe pue “Auotuiseq paiedeid ‘sjuoux
-noop ‘MIqIUEs Jjo sdueyoxs o, (B)

61'228



§22.23

admit the document, exhibit or testi-
mony into evidence, unless the non-ex-
changing party had good cause for Iail-
ing to exchange the reqguired informa-
tion and provided the required informa-
tion $o all other parties as soom as it
had control of the information, or had
good cause for not doing so.

(2) In the presentation, admission,
disposition, and use of oral and wriften
evidence, EPA officers, employees and
authorized. representatives shail pre-
serve the confidentiality of informa-
tion claimed confidential, whether or

 not the claim is made by & party to the

proceeding, unless disclosure is author-
ized pursuant to 40 CFR part 2. A busi-
ness confidentiality claim shall not
prevent information from being intro-
duced into evidence, buft shall instead
require that the information be treated
in accordance with 40 CFR part 2, sub-
part B. The Presiding Officer or the En-
vironmental Appeals Beoard may con-
sider such evidence in a proceeding
closed to the public, and which may be
before some, but not all, parties, as
necessary. Such proceeding shall be
closed omnly to the extent necessary to
comply with 4¢ OFR part 2, subpart B,
for information claimed confidential.
Any affected person may move for an
order protecting the information
claimed confidential.

(b) Ezamination of witnesses. Wit-
nesses shall be examined orally, ander
oath or affirmation, except as other-
wise provided in paragraphs (¢} and (d)
of this section or by the Presiding Offi-
cer. Parties shall have the right to
cross-examine a witness who appears at
the hearing provided that such cross-
examination is not undnly repstiticus.

(c) Written testimony. The Presiding
Officer may admit and insert into the
record as evidence, in lieu of oral testi-
mony, written testimeny prepared by a
witness. The admissibility of any part
of the testimony shall be subject to the
same rules as if the testimony were
produced under cral examination. Be-
fore any such testimony is read or ad-
mitted into evidence, the party who
hag called the witness shall deliver a
copy of the testimony to the Presiding
Officer, the reporter, and opposing
counse!l, The witness presenting the
testimony shall swear to or affirm the

40 CFR Ch. | {7-1-06 Edition)

testimony and shall be subject to ap-
propriate oral cross-examination.

(1) Admission of affidavits where the
witness 18 ungvailable. The Presiding Of-
ficer may admit into evidence affida-
vits of witnesses who are unavailable,
The term ‘‘undvailable” shall have the
meaning accorded to it by Rule 804(a)
of the Federal Rules of Evidence.

(e) Erhibits. Whers practicable, an
original and one copy of each exhibit
shall be filed with the Presiding Officer
for the record and a copy shall be fur-
nished to each party. A true copy of
any exhibit may be substituted for the
original.

() Official notice. Official notice may
be taken of any matier which can be
judicially noticed in the Federal courts
and of other facts within the special-
ized knowledge and experience of the
Agency. Opposing parties shall be given
adequate opportunity to show that
such facts are erroneously noticed.

§22.23 Objections and offers of proof.

(a) Objection. Any objection con-
cerning the conduct of the hearing may
be stated orally or in writing during
the hearing. The party raising the ob-
jection must supply a short staternent
of its grounds. The ruling by the Pre-
siding Officer on any objection and the
reasons given for it shall be part of the
record. An exception to each objecticn
overruled shall be automatic and is not
waived by further participation in the
hearing.

(b} Offers of proof. Whenever the Pre-
siding Officer denies a motion for ad-
mission into evidence, the party offer-
ing the information may make an offer
of proof, which shall be included in ths
record. The offer of proof for excluded
oral testimony shall consist of a brief
statement describing the nature cf the
information excluded. The offer of
proof for excluded documents or exhib-
its ahall consist of the documents or
exhibits excluded. Where the Environ-
mental Appeals Board decides that the
ruling of the Presiding Officer in ex-
cluding the information from evidence
was both erroneous and prejudicial, the
hearing may be reopened to permit the
taking of such evidence.

270
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§22.24 Burden of presentation; burden
of ,ﬁmwmﬂmmmcﬂu reponderance of the
evidence standard. '

(a) The complainant has the burdens
of presentation and persuasion that the
violation oceurred as set forth in the
complaint and that the relief sought is
appropriate. Following complainant’s
establishment of a prima facie case, re-
spondent shall have the burden of pre-
senting any defense to the allegations
set forth in the complaint and any re-
sponse or evidence with respect to the
appropriate relief. The respondent has
the burdens of presentation and persua-
sion for any affirmative defenses.

(by Bach matter of controversy shall
be decided by the Presiding Officer
upon a preponderance of the evidence.

§22.25 Filing the tramscript.

The hearing shall be transcribed ver-
batim. Promptly following the taking
of the last evidence, the reporter shall
sransmit to the Regional Hearing Clerk
the original and as many copies of the
transcript of testimony as are called
for in the reporter’s contract with the
Agency, and also shall transmit to the
Presiding Officer a copy of the tran-
script. A certificate of service shall ac-
company each copy of the transcript.
The Regional Hearing Clerk shall no-
tify all parties of the availability of
the transcript and shall furnish the
parties with a copy of the transcript
upon payment of the cost of reproduc-
tion, unless a party can show that the
cost iz unduly burdensome. Any person
not a party to the proceeding may re-
ceive a copy of the transcript upon
payment of the reproduction fee, ex-
cept for those parts of the transcript
ordered to be kept confidential by the
Presiding Officer. Any party may file a
motion to conform the ftranscript to
the actual testimeny within 30 days
after receipt of the transcript, or 46
days after the parties are neotified of
the availability of the transcript,
whichever is sconer.

§22.26 Proposed findings, conclusions,
and order.

After the hearing, any party may file -

proposed findings of fact, conclusions
of law, and a proposed order, together
with briefs in support thereof. The Pre-
giding Officer shall set & schedule for

§22.27

filing these documents and any reply
briefs, but shall not reguire them be-
fore the last date for filing motions
under §22.25 to conform the transcript
to the actual testimony. All submis-
sions shall be in writing, shall be
served upon all parties, and shall con-
tain adequate references to the record
and authorities relied on.

Subpeant E—initial Decision and
Motion To Reopen a Hearing

§22.27 Inmitial Decision.

(a) Filing and contents. After the pe-
riod for filing briefs under §22.26 has
expired, the Presiding Officer shall
issue an initial decision. The initial de-

egision shall contain findings of fact,

conclusions regarding all material
issues of law or discretion, as well as
reasons therefor, and, if appropriate, a
recommended civil penalty assessment,
compliance order, corrective action
order, or Permit Action. Upon receipt
of an initial deecision, the Regional
Hearing ©lerk shall forward copies of
the initial decision to the Environ-
mental Appeals Board and the Assist-
ant Administrator for the Office of En-
forcement and Compliance Assurance.
(b)) -Amount of civil penalfy. If the FPre-
siding Officer determines that a viola-
tion has occurred and the complaint’
seeks a civil penalty, the Presiding Of-
ficer shall determine the amount of the
recommended oivil penalty based on
the evidenoe in the record and in ac-
cordance with any penaliy criteria set
forth in the Act. The Presiding Officer
shall consider any civil penalty guide-
lines issued under the Act. The Pre-
siding Officer shall explain in detail in
the initial decision how the penalty to
e assessed corresponds to any penalty
criteria set forth in the Act. If the Pre-
siding Officer decides to assess & pen-
alty different in amount from the pen-
alty proposed by complainant, the Pre-
siding Officer shall set forth in the ini--
tial decision the specific reasons for
the increase or decreage. If the re-
spondent has defaulted, the Presiding
Officer shall not assess a penalty great-
ar than that proposed by complainant

. in the complaint, the prehearing infor-

mation exchange or the motion for de-
fauly, whichever ig less.
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§z22.31

the amount recommended to be as-
sesged in the decision or order being re-
viewed or from the armount sought in
the complaint, except that if the order
being reviewed is a default order, the
Environmental Appeals Board may not
iperease the amount of the penalty
above that proposed in the complaint
ar in the motion for default, whichever
iz less. The Environmental Appeals
Board may adopt, modify or set aside
any recommended compliance or cor-
rective action crder or Permit Action.
The Environmental Appeals Board may
remand the case to the Presiding Offi-
cer for further action.

[64 FR 40176, July 23, 1999, as amended at 68
TR 2204, Jan. 16, 2003; 62 FR 77639, Dec. 28,
2004]) :

Suppart G—Final Order

§22.31 Final order.

(a) Effect of final order. A final order
congtitutes the final Agency action in
a procesding. The final order shall not
in any ocase affsct the right of the
Agency or the United States tc pursue
appropriate injunctive or other egqui-
tzble relief or criminal sanctions for
any violations of law. The final order
shall resolve only those canses of ac-
tion alleged in the complaint, or for
proceedings commenced pursuanl o
§22.13(h}, alleged in the consent agree-
ment. The final order does not walve,
extinguish or otherwise affect respond-
ent’s obligation to comply with all ap-
plicable provisions of the Act and regu-
lations promulgated thereunder.

(b) Effective date. A final order is ef-
fective upon filing. Where an initial de-
cision becomes a final order pursuant
to §32.27(c), the final order is effective
45 days after the initial decision is
served on the partvies.

(c) Payment of a civil penalty. The re-
spondent shall pay the full amount of
any civil penalty assessed in the final
order within 30 days after the effective
date of the final order unless otherwise
ordered, Payment shall be made by
sending & cashier's check or certified
check to the payee specified in the
complaint, unless otherwise instructed
hy the complainant. The check shall
note the case title and docket number.
Respondent shall serve copies of the
check or other instrument of payment

40 CFR Ch. | (7-1-06 Edlition)

on the Regional Hearing Clerk and on
complainant, Collection of interest on
overdue payments shall be in accord-
ance with the Debt Coliection Act, 31
17.8.C. 3717.

(d) Other relief. Any final order re-
quiring compliance or corrective ac-
tion, or a Permit Action, shall become
effective and enforceable without fur-
ther proceedings on the effective date
of the final order unless otherwise or-
dered.

(e} Final orders fo Federal agencies on
appeal. {1) A final order of the Environ-
mental Appeals Board issued pursuant
to §22.30 to a department, agency, or
instrumentality of the United States
shall become effective 30 days after its
service upon the parties unless the
head of the affected department, agen-
ey, or instrumentality reguests a con-
ference with the Administrator in writ-
ing and serves a copy of the request on
the parties of record within 30 days of
service of the final order. If a timely
request is made, a decision by the Ad-
ministrator shall become the final
order.

(2) A motion for reconsideration pur-
syant to §22.32 shall not toll the 30-day
period described in paragraph (e)l) of
thie section unless specifically so or-
dered by the Environmental Appeals
Board.

§22.32 Motion to reconsider a fimal
order.

Motions to reconsider a final order
issued pursuant to §22.30 shall be filed
within 10 days after service of the final
order. Motions must set forth the mat-
ters claimed to have been erroneously
decided and the nature of the alleged
errors. Motions for reconsideration
under this provision shall be directed
to, and decided by, the Environmental
Appeals Board. Motions for reconsider-
ation directed %o the Administrator,
rather than to the Envircnmental Ap-
peals Board, will not be considered, ex-
cept in cages that the Environmental
Appeals Board has‘reférred to the Ad-
ministrator pursuant to §22.4(a) and in
which the Administrator has issued the
final order. A motion for reconsider-
ation shall not stay the effective date
of the final order unless 5o ordered by
the Environmental Appeals Board.

274

Environmental Proteciion Agency

Subpart H—Supplemental Rules
$22.33 [Reserved]

$22.34 Supplemental rules geverning
the administrative assessment of
de.m penalties under the Clean Air

ct.

(a) Scope. This section shall apply, in
conjunction with §§22.1 through 22.32,

in administrative proceedings to assess.

a civil penalty conducted under sec-
tions 113(d), 205(c), 211(d), and 213(d} of
the Clean Air Act, as amended (42
U.S.C. - 7413¢d), 7T524(c), Tb645(d), and
7547(d)). Where inconsistencies exist be-

tween this section and §§22.1 through .

2%.32, this section shall apply.

(b Issuance of motice. Prior to the
issuance of a final order assessing &
oivil penalty, the person te whom the
order iz to be issued shall be given
written notice of the proposed issuance
of the order. Service of a complaint or
a consent agreement and final order
pursuant to §22.13 satisfies this notice
reguirement.

§22.35 Supplemental rules governing
the administrative assessmeni of
civil penalties under the Federal In-
seciicide, Fungicide, and
Rodenticide Act.

(a) Scepe. This section shall apply, in
conjunction with §§22.1 through 22.32,
in administrative proceedings to assess
4 civil penalty conducted under section
14(a) of the Federal Insecticide, Fun-
gicide, and Rodenticide Act as arend-
ed (T U.S.C. 136l(a)). Where inconsist-
encies exist between this section and
5522.1 through 22.32, this section shall
apply. '

{(b) Venue. The prehearing conference
and the hearing shall be held in the
county, parish, or incorporated city of
the residence of the person charged,
nnless otherwise agreed in writing by
all parties. For a person whose resi-
dence is outside the United States and
outside any territory or possession of
the United States, the prehearing con-
ference and the hearing shall be held at
the EPA office listed at 40 CFR 1.7 that
is closest to either the person's pri-
mary place of business within the
United States, or the primary place of
business of the person’s U.8. agent, un-
less otherwise agreed by all parties.

§22.38
§22.36 [Reserved]

§22.37 Supplemental rules governing
administrative proceedings under
the Solid Waste Disposal Act.

(a) Scope. This section shall apply. in
conjunction with §§22.1 through 22.32,
in administrative proceedings under
sections 3005(d) and (e), 3008, 5003 and
9006 of the Selid Waste Disposal Act (42
U.5.0. 6925(d) and (e), 6928, 6991b and
6991e). (“SWDA”), Where inconsist-
encies exist between this section and
§§22.1 through 22.32, this section shall
apply. oo

(b3 Corrective action and compliance or-
ders. A complaint may contain a com-
pliance order issued under section
3008(a) or section 5006(a}, or a correc-
tive action order issued under section
3008(h) or section 9003(h)4) of the
{WDA. Any such order shall autemati-
cally becomse a final order unless, no
later than 30 days after the order is
served, the respondent requests a hear-
ing pursuant to §22.15.

§22.38 Supplemental rules of practice
governing the administrative as-
sessment of civil penalties under
the Clean Water Act,

(a) Scope. This section shall apply, in
conjunction with §§22.1 through 22.32
and §92.45, in administrative pro-
ceedings for the assessment of any civil
penalty under section 309(g) or section
S11(0(6) of the Ulean Water Act
("CWA™IE3 U.8.¢. 1319(g) and
1321{b)(6)). Where inconsistencies exist
between this section and §§22.1 through
92.32, this section shall apply. i

(b) Consultation with States. For pro-
ceedings pursuant to section 308(g), the
complainant shall provide the State
agency with the most direct authority
over the matters at issue in the case an
opportunity to consult with the com-
plainant., Complainant shall notify the
State agency within 30 days following
proof of service of the complaint on the
respondent or, in the case of a pro-
ceeding proposed to be commenced pur-
gnant to §22.13(b), no less than 40 days
before the issuance of an order assess-
ing a civil penalty.

(¢) Administrative procedure and. judi-
cial review. Action of the Administrator
for which review could have been ob-
tained under section 509(Y)1) of the
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§22.4%

notice of the complaint (er the Dro-
posed consent agreement if §22.13(b) is
applicable) by a method reascnably
calculated to provide notice, and shall
also provide notice directly to any per-
=on who requests such notice. The no-
tice shall include:

(i} The dockst mumber of the pro-
ceeding,; -

(ii} The name and address of the com-
plainant and respondent, and the per-
son from whom information on the pro-
ceeding rmay be obtained, and the ad-
dress of the Regional Hearing Clerk to
whom appropriate comments shall he
directed;

(iii) The location of the site or facil-
ity from which the violations are al-
leged, and any applicable permit num-
ber;

(iv} A description of the violaticn al-
leged and the relief sought; and

(v) A notice that persons shall sub-
mit comments to the Regional Hearing
Clerk, and the deadline for such sub-
missions.

(c) Comment by a person who is not @

porty. The following provisions apply in
regard to comment by a person not a
party to a proceeding:
* (1) Participation in proceeding. (1) Any
person wishing to participate in the
proceedings must notify the Regional
Hearing Clerk in writing within the
public notice period under paragraph
(b)(1) of this section. The person must
provide his name, complete mailing ad-
dress, and state that he wishes to par-
ticipate in the proceeding.

(ii) 'The Presiding Officer shall pro-
vide notice of any hearing on the mer-
its to any person who bas met the re-
guirements of paragraph ()1x1) of this
section at least 20 days prior to the
scheduled hearing.

{ill) A commenter may present writ-
tenm comments for the record at any
time prior to the close of the record.

{iv) A commenter wishing teo present
evidence at a hearing on the merifs
ghall notify, in writing, the Presiding
Officer and the parties of its intent at
least 10 days prior to the geheduled
hearing. This notice must include a
copy of acy document to be introduced,
a description of the evidence to he pre-
sented, and the identity of any witness
(and qualifications if an expert), and
the subject matter of the testimony.

40 CFR Ch. | (7-1-06 Edifion)

(v) In any hearing on the merits, a
commenter may Dresent evidence, in-
cluding direct testimony subject to
cross examination by the parties. ]

{vi) The Presiding Officer shall have
the digcrefion to establish the extent
of commenter pariicipation in any
other echeduled activity. )

(%) Limitations. A commenter may not
cross-examine any witness in any hear-
ing and shall not be aubject to or par-
ticipate in any discovery oT prehearing
exchange.

3y Quick resolution and seitlement. No
proceeding subject to the public notice
and comment provisions of paragraphs
() and (¢) of this secticn may be re-
solved or settled under §22.18, or com-
meneced under §22.13(b), until 10 days
after the close of the comment period
provided in paragraph (c)(1} of this sec-
tion.

(4) Petition to set aside a consent agree-
ment and proposed final order. (i) Com-
plainant shall provide to each com-
menter, by certified mail, return re-
ceipt reguested, but not %o the Re-
gional Hearing Clerk or Presiding Offi-
cer, a copy of any consent agreement
petween the partiss and the proposed
final order.

(1) Within 30 days of receipt of the
consent agreement and proposed final
order a commenter may petition the
Regional Administrator (er, for cases
commenced at EPA Headguarters, the
Environmental Appeals Board), to set
agide the consent agreement and pro-
posed final order on the basis that ma-
tertal evidence was mnobt considered.
Copies of the petition shall be served
on the parties, but shall not be sent to
the Regional Hearlng Clerk or the Fre-
siding Officer.

(iii) Within 16 days of receipt of a pe-
tition, the complainant may, with no-
tice to the Regional Administrator or
Environmental Appeals Board and to
the commenter, withdraw the consent
agreement and proposed final order 1o
consider the matters raised in the peti-
tion. If the complainant does not give
notice of withdrawal within 15 days of
receipt of the petition, the Regional
Administrator or Environmental Ap-
peals Board shall assign a Petition Of-
ficer to consider and rule on the peti-
tion. The Petition Officer shall be an-
other Presiding Officer, not otherwise
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involved in the case. Notice of this as-
signment shall be sent to the parties,
and to the Presiding Officer.

¢iv) Within 30 days of assignment of
the Petition Officer, the complainant
shall present to the Petition Officer a
copy of the complaint and a written re-
gponse to the pebition. A copy of the
response shall be provided to the par-
ties and to the commenter, but not to
the Regional Hearing Clerk or Pre-
giding Officer.

(v) The Petition Officer shall review
the petition, and complainant's re-
sponse, and shall file with the Regional
Hearing Clerk, with copies to the par-
ties, the commenter, and the Presiding
Officer, written findings as to:

(A) The extent to which the petition
states an issue relevant and material
to the issuance of the proposed final
order,; .

(B) Whether complainant adequately
considered and responded to the peti-
tion; and

(C) Whether a resolution of the pro-
ceeding by the parties is appropriate
without a hearing.

(vi) Upon a finding by the Petition
Officer that a hearing is appropriate,
the Presiding Officer shall order that
the consent agreement and proposed
final order be set aside and shall estab-
1ish a schedule for a hearing. :

(vii) Upon a finding by the Petition
Officer that a resolution of the pro-
ceeding without a hearing is appro-
priate, the Petition Officer shall issue
an order denyving the petition and staf-
ing reasons for the denial. The Pebition
Officer shall:

(A) File the order with the Regional
Hearing Clerk;

(B} Serve copies of the order on the
parties and the commentsr; and

(C) Provide public notice of the
order. '

(vili) Upon a finding by the Petition
Officer that & resolution of the pro-
ceeding without a hearing is appro-
priate, the Regional Administrator
may issue the proposed final order,
which shall bescome final 30 days after
both the order denying the petition and
a properly signed consent agreement
are filed with the Regional Hearing
Clerk, unless further petition for re-
view is filed by a notice of appeal in
the appropriate United States District

»
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Court, with coincident notice by cer-
tified mail to the Administrator ang
the Attorney General. Written notice
of appeal also shall be filed with the
Regional Hearing Clerk, and gent to
the Presiding Officer and the parties.

(ix} If judicial review of the final
order is denied, the final order shall be-
come effective 30 days after such denial
hae been filed with the Regional Hear-
ing Clerk. .

§622.48-22.45 [Reserved]

Subpart  i—-Administrative  Fro-
ceedings Not Govemed by
Section 554 of the Administra-
tive Procedure Act

§22.50 Scope of this subpart.

(a) Scope. This subpart applies to all
adjudicatory proceedings for:

(1) The assessment of a penalty under
sections 308(g)2(A) and 311(pXEXBX1)
of the Clean Water Act (33 U.s.C.
13182 A) and 13213 (BB,

(2) The assessment of & penalty under
sections 1414(g}8)(B) and 1423(c) of the
Safe Drinking Water Act (42 U.8.C.
300g-3(2)(3)(BY and 300h—2(c)}, except
where a respondent in a proceeding
ander section 1414(g}3)B) requests in
its answer & nearing om the record in
accordance with section 554 of the Ad-
ministrative Procedure  Ack, § U.8.C.
554.

(b} Relationship to other pProvisions.
Sections 22.1 through 22.45 apply to
proceedings under this subpart, except
for the following provisions which do
not apply: §§22.11, 22.16(c), 22.21{a), and
9590, Where inconsistencles exist be-
tween this subpart and subparts A
through & of this part, this subpart
shall apply. . Where inconsistencies
exist between this subpart and subpart
H of this part, subpart H ghall apply.

§22.51 Presiding Officer.

The Presiding Officer shall be a Re-
gional Judicial Officer. The Presiding
Officer shall conduct the hearing, and
rule on all motions until an initial de-
cision has become final or has been ap-
pealed.
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